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BARNES, J., FOR THE COURT:
1. JohnHenry M oore wasindicted for the deliberate design murder of his son-in-law, Virgie Cousins,
Jr. At trid, Moore defended the charge on the grounds of self-defense and defense of others; the jury
rejected these defenses but found M oore guilty of the lesser offense of mandaughter. The court sentenced

Mooreto serve atermof twenty years: imprisonment, withtwelve years suspended and threeyears  post-



release supervison, and ordered him to pay al costs associated withthe case. Moore smotion for anew
tria was denied by the trid court. Aggrieved, Moore appeds to this Court chdlenging various rulings of
the trid court which he dams deprived him of afair trid. Finding no reversible error in the proceedings
below, we affirm.
SUMMARY OF FACTSAND PROCEDURAL HISTORY

92. In the Stat€' s case in chief, various neighbors of the deceased, Virgie Cousins, J. (“Cousins’),
testified that on the evening of August 27, 2001, John Moore drove up to Cousins strailer. Moore swife,
Ethd Lou, went intothetraller immediatdy, but M oore sat inhistruck for gpproximatedly five to tenminutes.
Moore then got out of the truck and proceeded to Cousins's trailer; two witnesses described Moore' s
approach, “likehewas snesking up.” While Cousins stood at hisfront door, withhisleft hand onthe open
storm door, Moore shot him with a 12-gauge shotgun. The neighbors in one trailer could not see
Cousns sright hand; however, a neighbor who had adifferent vantage point testified that Cousins sright
hand was onthe opposite door facing, and stated that he did not see anything in Cousins sright hand. Two
of the neighborstedtified that Cousins was looking back into the trailer and did not turnaround so asto see
Moore' s approach.

113. The medicswere caled, but their efforts to revive Cousinsfalled. Hewas pronounced dead at the
scene. Dr. Steven Hayne conducted an autopsy on Cousins s body on August 28, 2001. He determined
that Cousins died froma shotgun wound; over 200 pelletsof shot struck Cousins sabdomen, lungs, heart,
aortaand abdomind organs, producing massve internd injuries. Dr. Hayne tetified, with the aid of certain
autopsy photographs, that the concentration of shot extended over the chest and that had Cousins been

holding something in front of his body at the time he was shat, his forearms and hands would have borne



shot peletsand his abdomen would have been partidly shidlded. Ingtead, Cousins s forearms and hands
were free of pellets, and his abdomen was covered with them.
14. Moore defended the charge on theories of sdlf-defense and the defense of others, namely his
daughter and granddaughter. Admitted into evidence was the statement M oore gave investigating officers
on the night of the shooting; in it, Moore clamed:

| wasin my camper, when my wife started screaming tdling me what was going on. My

wife was tdling me that Virg[ig] had a gun holding my daughter and grand daughter

hostage.

| carried my wife up to their trailler. When we got there, my wife went in [the] trailer.

Virgie came out [of the] trailer, and was on the third step “when he saw mein[the] yard.”

He started unwrapping [&] towel or something in his hand, when | shot him, he ran back

in the house.

| knew he had agun, because they told me before | left home. | felt like | shat him before
he shot me.

5. Vaious members of Moore's family who were present a the traler at the time of the shooting
testified on Moore' sbehdf. Firg, his granddaughter, Jasna Cousins, aged ten at the time of the shooting
and twelve a the time of trid, testified that on the day of the shooting her father came home “in amean,
mean mood.” Jasna telephoned her mother, Dessie Cousins, who was at the home of Dessi€'s parents,
John and Ethel Lou Moore, and asked her to come home. Upon Dess€ s arriva, Cousins demanded to
know where she had hidden his gun. Despite Dess€ s denids, Cousins found hispistol inthe trunk of her
car where Dessie had hidden it afew days earlier. Cousinsthen went to histruck and appeared to Jasna
to load the gun. Jasna told her mother to call the Moores, which she did. Cousins came back into the
trailler with the gun and went into his bedroom.  Although on the night of the shooting Jasna told an

investigator with the sheriff’s department that she thought her father had hidden the gun in his bedroom, at



trial she tetified that he brought the gun back out of the bedroom.* Shortly theresfter, Ethel Lou Moore
cameinto thetraller and demanded of Cousins, “What are you doing to my daughter now?’ He replied
that “the only thing he was looking for was his gun.” Cousins started out of the trailer withan orange shirt?
“wrapped up . . . in hishand on his chest”; “[i]t looked like something was in the orange shirt,” but Jasna
did not know for sure. He was then shot by her grandfather, John Moore.

T6. Next, Moore swife, Ethel Lou, testified that on the night of the shooting Dessie telephoned and
said, “Momma. . . hedone found that gun. . . he' sfixingto kill me now.” Ethd cdled to her husband, and
the two drove up to Cousins's trailer “pretty fast.” When they arrived, John warned Ethd not to go in
because she might get hurt. Ethd, however, jumped out of the truck and went ingdethetraller. Cousins
was “coming back from hisbedroom . . . walking fast in arush.” When he came past, Ethel asked what
he was doing to Desse. Cougnsreplied, “All | want ismy gun,” and rushed past holding “ashirt up like
this when he passed by; and dso when he ¢[alme out [of] the room, he had something up likethis. . . . It
looked like he had something init . ..." Ethe waslooking for her daughter and grandchildren when the
shot wasfired. She saw Cousins “stumbling back up in the house from [outsde] . . . "

q7. Moore' s daughter, Dessie, testified that on the day of the shooting, her husband, Cousins, came
inthe house “with araging voice,” demanding to know wherehisgunwas. When hefound it hiddenin her
car, she telephoned her mother and said, “I believe he' sfixingto kill us. . . he done found that gun.” When

her parents arrived, her mother entered the trailler and asked Cousinsif he was going to kill Dessie. “It

At trid, Jasnawas unsure when or where Cousins hid the gun; she admitted, however, that she
did not think he had the gun when her grandfather arrived e the trailer. She aso confirmed thet after the
shooting, the gun was not near her father’s body.

2Jasna had not mentioned an orange shirt on the night of the shooting. Instead, she told the
investigator that her father had a sack of shells which she believed he was going to put in his truck.
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was't long | seen my husband with something inhishand up toward his chest, and he was rushing toward
the door.” Desse*“couldn’t se€’” what Cousins had inhishand but “the last thing” she saw him “with was
the gun.” She “thought he hg(d] the gun wrapped up in that [Sc] he had in hishand.” Desse admitted,
however, that after the shooting she did not see agun lying on the floor, did not move agun, and did not
See anyone ese move agun.
8.  Onrebuttd, the State caled Deputy Sheriff Brand Huffman who testified thet he arrived at the
trailer withinthree minutesof the first 911 cdl. Upon being informed of the possibility of agun at the scene,
he searched the trailer and found a gun ontop of the dresser inthe master bedroom. Through histestimony,
exhibit S-42, a photograph of Deputy Huffman pointing to the top of a dresser, was introduced into
evidence over defense objection. Deputy Huffman confirmed that the picture depicted his“pointing to the
gun that | found on top of the dresser.”
T9. Instructed as to murder, mandaughter and sdf-defense, the jury found Moore guilty of
mandaughter. Following compilation and review of apre-sentencereport, thetria court sentenced Moore
to twenty yearsimprisonment, withtwelve years suspended and three years post-rel ease supervison. On
apped, Moore chdlenges various rulings of the trid court which he daims deprived him of afair trid.
Specificdly, Moore dleges (1) that the trid court erred in dlowing the introduction of photos of the
deceased; (2) the State’'s medicd expert was improperly alowed to testify outside of his ream of
competency; (3) that the State's closing argument was improper; and (4) that these dleged erors
cumulatively denied him the right to afair tria. We address each issue in turn.

ISSUESAND ANALYSIS

I. WHETHER THE TRIAL COURT ERRED IN ADMITTING VARIOUS
PHOTOGRAPHS OF THE DECEASED OVER MOORE'SOBJECTION.



110. Moore argues that his Sixth and Fourteenth Amendment rightsto afair trid were violated when
certain photographs were introduced into evidence. Moore clams that the autopsy photographs had no
probative vaue and were inflammatory, cumuldive, and gruesome. M oorea so arguesthat the photograph
of Deputy Huffman pointing to the top of a dresser was not relevant and should have been excluded.
111.  Photographs, like other evidence, are admitted at the discretion of the judge. “The discretion of
the trid judge runs toward dmost unlimited admissibility regardl essof the gruesomeness, repetitiveness, and
the extenuation of probative vadue.” Milano v. State, 790 So. 2d 179, 191 (156) (Miss. 2001). Aslong
as the photographs, dthough gruesome, serve some evidentiary purpose, the trial court does not commit
an abuse of discretion in admitting them into evidence. Additiondly, if the photographs * supplement or
add clarity to the testimony,” no abuse of discretion isfound. 1d.

f12. Havingreviewed the photographs introduced at trid,>wefind that the depictions of Cousins's body
were not S0 gruesome as to deny Moore afair trid. All but two of the photographs weretaken after the
body had been cleansed and were not, therefore, overly gruesome. Of thetwo taken before cleansing, one
photographwastaken at the scene of the crime and showed the location of the body; the other, while taken
a the autopsy, displayed only aminima amount of blood.

113.  Theautopsy photographs corroborated the testimony of Dr. Hayne asto the pattern of shot pellets
on the torso of the deceased and the absence of shot from his arms, hands and fingers which would have
been present had Cousins been holding some itembetween himsdf and M oore at the time of the shoating.
Accordingly, the photos served a vdid, if not crucid, evidentiary purpose in establishing whether Moore

actedinsdf-defense. Asto the dlegation that certain photographs were cumulétive, we note that the tria

30f the devenautopsy photographs identified by Moore as being improperly admitted, four (S-8,
S9, S-10, and S-18) were never admitted into evidence dthough the trial court had alowed them to be
marked for identification purposes.



judge paingtakingly reviewed each photographto determine whether the image was duplicated e sewhere
and excluded a number of photographs on that bass. We find that the photographs, while thoroughly
depicting the pattern of shot, were not cumulative. Further, the photograph of Deputy Huffman pointing
to the gun on the top of dresser corroborated his testimony as to the location at which he found a gun
following the shooting. The location of the gunwasrdevant to refute M oore' stheory of defense of sdif or
others.
14. Weconcludethat thetria judge did not abuse his discretionin admitting the chalenged photographs
and that their admission did not deny Moore afair trid. Thisassgnment of error is without merit.
[l. WHETHER THE TRIAL COURT ERRED IN ALLOWING THE STATE
PATHOLOGIST TO TESTIFY TO FACTUAL ISSUES BEYOND HIS
COMPETENCY.
15. Moore clamsthat the trid judge dlowed Dr. Hayne to testify to mattersbeyond his competency.
He argues that it was error to dlow Dr. Hayne to testify about the reason for the scar on the back of
Cousins shand and whether he would expect to find pelletsinthe hands of someone unwrapping an object
from a shirt a the time of a shotgun blast.
116. The State emphasizesthat Dr. Hayne has performed many autopsies upon individuas who died as
aresult of gunshot wounds and contendsthat the trid judge did not err in admitting his testimony regarding
the expected shot pattern on a person who had his arm raised in front of hisbody at the time of a shotgun
blast. We agree.
17. Therelevancy and admisshility of evidence are largely within the discretion of thetrid court, and
reversa may be had only where that discretion has been abused. Roberson v. State, 595 So. 2d 1310,
1315 (Miss. 1992). Rule 401 of the Mississppi Rules of Evidence defines “rdevant evidence’ as

“evidence having any tendency to make the existence of any fact that isof consequenceto the determination



of the action more probable or less probable than it would be without the evidence.” Rule 702 provides
that:

If scientific, technical, or other specidized knowledge will assst the trier of fact to

understand the evidence or to determine afact inissue, awitnessqudified as an expert by

knowledge, ill, experience, training, or education, may testify thereto in the form of an

opinion or otherwise, if (1) the testimony is based upon auffident facts or data, (2) the

tesimony isthe product of rdiable principlesand methods, and (3) the withess has gpplied

the principles and methods rdliably to the facts of the case.
118.  Dr. Hayne, who performedtheautopsy on Virgie Cousins sbody, had, at the ime of trid, worked
in the fidd of forendc pathology continudly for amost thirty years and had conducted approximately
30,000 autopsies. He wasasked where pellet woundswould be located on Cousins sbody had he been
unwrapping ashirt from around his arm at the time he was shot. Based on hisexperience, Dr. Hayne gave
his opinionthat he “would expect to see pellets going through the shirt and the hands, forearm to the fingers
[and] would also expect to see an area sparing over the chest or the abdomen. The areas toward the
intermediate target of the shirt and the hands would be blocking the shot from striking his chest or
abdomen.” Dr. Hayne then confirmed that therewas no sparing on Cousins s body so asto indicate that
some intermediatetarget had blocked the shot. Since Moore' s theory wasthat he acted indefense of sdif
or others, what Virgie Cousins was doing at the time he was shot was reevant to the jury’s decision.
Whether or not Cousins was holding or reaching for a gun was areevant fact in determining if Moore's
actionswere judtified. We concludethat Dr. Hayne was not asked to testify outside his area of expertise
indiscussing the pattern of shot wounds on Cousins s torso, describing the markswhichwould have been
present had Cousin been holding some item, such a gun, between himself and Moore at the time of the

shooting, and explaining that certain marks on the back of Cousins' s hands were hedled scarsrather than

fresh gunshot wounds. Moore s assgnment of error iswithout merit.



[1l. WHETHER THE STATE'SCLOSING ARGUMENT WAS IMPROPER.

119. Moore contendsthat trid court committed reversble error inoverruling hisobjectionto the State' s
cosng argument wherein the didtrict attorney stated to the jury, “Y’dl didn’t want to be here. That man
put youhere.” Moore contendsthat this statement prejudiced him by implying that he should not have been
entitled to present atheory of self-defense.

920. The State argues that Moore did not preserve the issue for apped as he failed to move for a
mistrid. Moore correctly points out, however, that amotion for migrid is only required where the court
has sustained the objection. “The law of this State is quite clear that, in order to preserve an error of this
nature for review on appedl, defense counsdl mug offer a migtrid motion after it is established thet the
evidence was, in fact, improper.” Jonesv. State, 724 So. 2d 1066, 1069 (111) (Miss. Ct. App. 1998)
(emphassadded). Inthiscase, thetrid court did not sustain the objection to closing argument; therefore,
theissue is preserved for gpped. In such an ingtance, the mere objection by defense counsd is sufficient
to preserve the point on gppedl. See Cox v. State, 813 So. 2d 742, 750 (127) (Miss. Ct. App. 2001)
(“The statement made by the prosecution during closing arguments was objected to by defense counsd,
and was therefore properly preserved”).

921. While we agree with Moore that there isno vdid reason for the comment made by the digtrict
attorney indosing, wefind that it was not, inthis case, prgjudicia to the defense. TheMissssppi Supreme
Court stated in Sheppard v. State, 777 So. 2d 659 (Miss. 2000), that “[t]he standard of review that
appdlate courts must gpply to lawyer misconduct during opening statements or closing arguments is
whether the naturd and probable effect of the improper argument isto create unjust prejudice againgt the
accused so as to result in adecison influenced by the prgudice so created.” 1d. a 661. In making this

determination, we must view the improper comment in context, taking into considerationthe circumstances



of the case. Haggerty v. Foster, 838 So. 2d 948, 962 (141) (Miss. 2002). However, we also keep in
mind that the trid court isin the best pogition to determine if irreparable harm resulted from the dlegedly
improper argument. Alpha Gulf Coast, Inc. v. Jackson, 801 So. 2d 709, 727 (159) (Miss. 2001). In
the present case, we cannot find that the digtrict attorney’ s statement was so prgjudicia as to result in
Moore sconviction. Thejury waswdll instructed asto Moore stheory of self-defense, and without more,
we cannot find that the didtrict attorney’ s statements negated the effectiveness of the indructions given the
jury. Moore s assgnment of error iswithout merit.

IV. WHETHER THE TRIAL COURT ERRED IN DENYING MOORE’'S

MOTION FOR A NEW TRIAL BASED UPON VARIOUS OBJECTIONS

TIMELY MADE BY DEFENSE COUNSEL BUT OVERRULED.
922.  Moore clamsthe circuit court judge erred in denying Moore smotionfor anew trid. In support,
Moore agan chdlenges the admission of the photographs, the scope of Dr. Hayne's testimony and the
State’s dlegedly improper dosng argument, in none of which has this Court found error. Moore
additiondly dleges that the trid court improperly alowed the State to offer the testimony of Deputy
Huffmaninrebutta, evidence concerning Dessi€' s complaint for divorce, questions regarding her sex life,
and the use of adiagram of the mobile home. Moore argues that these dleged errors, if not reversible
individudly, congtitute cumulative error.
923. Therdevant questioninthisandyss is whether the cumulative effect of dl errors committed during
the trid deprived the defendant of a fundamentdly far and impartid trid. Wherethereis“no reversble
eror inany pat . . . thereis no reversble error to the whole” McFee v. State, 511 So. 2d 130, 136

(Miss. 1987). Moore does not demonstrate that the aleged errors are reversble whenaccumulated, and

thus he does not meet his burden of proving that he was denied a fundamentaly fair and impartid trid. A
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long list of “near errors’ in a non-deeth pendty case in the determination of guilt does not equd reversble
error. Forbesv. Sate, 771 So. 2d 942, 955 (151) (Miss. Ct. App. 2000).
924.  Apart from the clamed errors which we have previoudy rejected, Moore has cited no authority
to support his contentions thet the trid court’ s rulings were erroneous. This Court has repeatedly stated
that failure to cite authority may act asa procedurd bar. See Smmons v. State, 805 So. 2d 452, 487
(190) (Miss. 2001) (citing Williamsv. State, 708 So. 2d 1358, 1361 (112) (Miss. 1998)). Whilewewill
treat the remainder of Moore s unsupported arguments as procedurdly barred, we will address Moore's
primary contention that the court erred in dlowing the rebuttal testimony of Deputy Huffmanregarding the
location a which he found a gun and in admitting the photograph (S-42) corroborating that testimony.
925.  Moore contendsthat Deputy Huffman' stestimony should have been offered, if a dl, inthe State’ s
case in chief and that alowing him to testify on rebutta adlowed the State to have, in essence, two cases
inchief. Itiswithin the sound discretion of thetria court whether evidenceisadmitted asrebuttal evidence.
Millsv. Sate, 813 So. 2d 688, 691 (11) (Miss. 2002). A trid court’s decison will only be disturbed
upon a showing of abuse of discretion. Mills, 813 So. 2d at 691 (111). Where there is doubt as to
whether the evidence is properly case-in-chief or rebuttal evidence, alower court should resolve the doubt
in favor of reception in rebuttd if:

(2) its reception will not consume so much additiond time as to give an undue weight in

practical probetive forceto the evidence soreceived inrebutta, and (2) the opposite party

would be subgtantialy as well prepared to meet it by surrebutta as if the testimony had

been offered in chief, and (3) the opposite party upon request therefor is given the

opportunity to reply by surrebuttd.

McGaughy v. State, 742 So. 2d 1091, 1094 (112) (Miss. 1999). Further, “[w]hether the testimony

evidence is properly offered during the case-in-chief or as rebutta evidenceisnot dways clear. In gray
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areas, the trid judge mus be givendue discretion, especialy when the defendant is permitted surrebuttal.”
Id. at 1094 (114).

926. Inthe present case, it was unclear whether the evidence should have been offered in the State's
casein chief. In her prior satement to the police, Jasna Cousins clamed that her father had hiddenhisgun
inhisbedroom prior to the shooting. Her statement claimed that when he came out of hisbedroom, hewas
holding asack of shells. The statement made no mention that Virgie Cousnswasholding agun. However,
on cross-examination during Moore' s case in chief, Jasna Coudns tedtified that when her father left his
roomimmediately prior to the shooting, he had the gun with him. The State called Deputy Huffmanto the
gand in rebuttd, offering that his testimony would show that the pistol was found atop a dresser in Virgie
Cousins sbedroom, thus rebutting the inference that Cousins had the gun on his person at the time he was
killed. Thetriad court noted that whether the evidence was proper rebuttal evidence was “a very close
question,” but dlowed the State to cal Deputy Huffman to the stand.

927.  Wefind that the tria judge acted properly in resolving this question in favor of dlowing the State
to present this evidence in rebuttal. Looking to the test espoused inMcGaughy, we notefirg that Deputy
Huffman's testimony consumed a mere eight pages in a record of over 550 pages. Jasna Cousins's
testimony, in contrast, took up nearly fifty pages. Huffman'srebuttal testimony did not consume so much
time asto give it undue weight. Secondly, there is no evidence that Moore was unprepared to counter
Huffman' s tesimony in surrebutta. Thirdly, at the close of the State’ srebuttd, Moore did not request the
opportunity to present evidence in surrebuttal. Looking to these facts, we cannot say that thetrid court
abused its discretion in the ingtant case. Moore' s assgnment of error is without merit.

128. THE JUDGMENT OF THE CIRCUIT COURT OF CHICKASAW COUNTY OF

CONVICTION OF MANSLAUGHTER AND SENTENCE OF TWENTY YEARS IN THE
CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS, WITH TWELVE
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YEARS SUSPENDED AND THREE YEARS POST-RELEASE SUPERVISION AND PAY
$100 TOTHEVICTIM’SCOMPENSATION FUND, ISAFFIRMED. ALL COSTSOF THIS
APPEAL ARE ASSESSED TO CHICKASAW COUNTY.

KING, CJ., LEE AND MYERS, P.JJ.,, BRIDGES, IRVING, CHANDLER, GRIFFIS
AND ISHEE, JJ., CONCUR.
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